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1.
Overview of Case: 

Background on the Defendant, Susan Haskel, and her Blog

"Dance Dance Evolution by PunkGrrrl" is a moderately popular music review blog written by Susan Haskel, a sophomore in chemistry at the University of Washington.   The blog reviews Indy, Emo, Trance, Hip Hop, and Punk music. The basic content of Ms. Haskel’s posts to the blog has been consistent.  Each week she chooses two songs to review.  One song she raves about and the other she rants about.  The blog has been in operation since early 2003 and has been steadily growing in popularity.  Ms. Haskel does not charge for access to the blog, but does have Google Ad words on the site.  Ms. Haskel’s cost to host the blog is less than $150 a year.  The text ads bring in less than $10 per month.  The blog also has a "wish list" where fans can anonymously purchase music-related merchandise from Ms. Haskel.  Fans of her website have purchased two official band T-Shirts and three official band posters from her over the past 2 years.  
Defendant’s Review of Plaintiffs’ Songs 

On June 16, 2008, Ms. Haskel reviewed two songs: 8 Foot Hammer's new release Apparition and Front Street Girls' popular but older hit Twiggy.  In the June 16th blog post, Ms. Haskel added images of each artist from the band’s official website or MySpace page, along with a review of the song.  In Ms. Haskel's post she quoted three lines (out of 24) from the song Twiggy and followed the quote with a scathing criticism of the lyrics as being "self loathing trash not worthy of a gutter punk's scorn."  Under the heading: “Think I am wrong?  Try the songs yourself.” Ms. Haskel also added a link that allowed each reader to download a copy of each song from her server.


The song Twiggy was released in 1980 by Front Street Girls with a copyright notice claiming "All Rights Reserved."  The song Apparition was released in May of 2008 under a Creative Commons "BY" license and is available for free download at 8 Foot Hammer's website.

Reaction by Plaintiffs
    
In the two days following Ms. Haskel’s June 16th post, her blog received five thousand hits.  Ms. Haskel's Internet Service Provider (ISP) received a takedown request under the Digital Millennium Copyright (DMCA), asking that the music file Twiggy be taken down.  The takedown request came from Artists International Collective (AIC), the rights holders for Front Street Girls’ song Twiggy.  AIC does concert promotion for both Front Street Girls and 8 Foot Hammer. AIC regularly hires a private investigative service to search the web for illegal use of AIC’s songs, and was notified by the private investigator about this posting of Twiggy.  Ms. Haskel’s ISP removed the audio file for Twiggy, but left her blog up.

Copyright Infringement Suits Filed
   
On July 5, 2008, AIC filed a civil suit in the Western District of Washington claiming copyright infringement of the Front Street Girl's song Twiggy.  AIC is the owner of the sound recording rights in the copy of Twiggy posted on Ms. Haskel's website. AIC is asking for statutory damages of $150,000 for copying and distributing the song Twiggy. The Front Street Girls joined the law suit and are claiming infringement of their copyrighted lyrics.

8 Foot Hammer is not part of the law suit.  8 Foot Hammer’s Apparition song is posted under a Creative Commons “BY” license, which allows for anyone to distribute their work for free.  8 Foot Hammer claims that the free distribution helps their popularity and concert attendance. 


2.
Legal Issues: Copyright


1.
Is there Copyright Infringement for posting the song Twiggy?
2.
Is there Copyright Infringement for posting three lines of the lyrics of Twiggy? 

3.
Is there a Fair Use Affirmative Defense to either infringement above?

3.
Roles
2008 FLI Mock Trial Parts

List of participants
3 band members for Front Street Girls - plaintiff
1 AIC executive - plaintiff
1 blogger - defendant
1 expert witness
1 private investigator
2 lawyers for the plaintiff
2 lawyer for the defendant
1 bailiff
+ jury

Band History
Front Street Girls was formed in 2002 in Salem OR where the girls attended high school together.  In early 2004 the bands MySpace page was found by a national promotion and recording studio the Artist International Collective (AIC).  After signing with AIC the band produced a CD of 13 songs and sold it in retail nationally and online internationally through iTunes and Amazon.com.  Front Street Girls does some touring during the summers and each of the members of the band has a part time day job and attends college full-time during the school year. 

Since signing their record contract with AIC they have received very little income from retail CD sales, about three thousand dollars, despite having sold nearly 200,000 thousand copies and even less for online sales. Their royalties will increase significantly if sales of CDs reach more than 500,000. At this point AIC claims they will have recouped their cost in promoting the first record.  Most of the Front Street Girls income comes from tour appearances during the summer.  They are preparing to release their second CD this summer to coincide with their upcoming tour.

When writing songs the band would travel to Portland's Roxy Cafe to spend all night drinking coffee and writing new songs.  Each member of the band participated in the process of writing new songs, often passing lyrics around the table for revisions on the backs of napkins.  By the end of the night it was impossible to tell who had written which lines.  In signing the recording and rights deal with AIC the band members retained rights to their lyrics. 

Corin Brown, Band Member - Front Street Girls, Vocals - Plaintiff
Corin is the driving force behind the band. She maintains their MySpace page and actively works on booking summer gigs.  Her school year is filled with literature studies at Cornell, but she keeps in touch with other band members via IM and SMS through out the year. Reading Punkgrrl's review of their song, Twiggy, has made Corin very mad. She believes it was an unfair representation of the song to take one set of lyrics out of context and criticize them so vehemently. 

Michelle Pichet, Band Member - Front Street Girls, Guitar - Plaintiff
Michelle works full-time in Portland at Powell's books and takes part-time classes at Portland Community College.  She looks forward to the summers when she can get out and travel the road with her band.  Her stance on the suit is more neutral than Corin's, given that Twiggy was never her favorite song.  She only cares what true fans, people who like their music, think.  She has joined the suit to support her band mates. 

Janet Margo, Band Member - Front Street Girls, Bassist - Plaintiff
Janet is now a Freshman at Evergreen State College with hopes to double major in Experimental Theater and Animal Behavior.  Janet grew up in a worse financial situation than the rest of the band and is at college on a half scholarship.  She saves the money from royalties and the summer tour to cover her living expenses at school.  She is deeply divided about the suit as she can not afford much if any new music, but wishes more people would buy their album.  She grew up sharing music but has hidden it from her band mates especially in light of the lawsuit.    

Lawyer for Front Street Girls - Harisha Adrianne
Harisha, or Harry to his friends, is an copyright attorney at the firm  Howard & Hughes. He graduated from University of Washington in 2001 and practiced as a criminal prosecutor for three years before joining Howard & Hughes in 2004. Harry enjoys court room interaction and the complexities of dealing with new technologies.  In undergrad he majored in music and political science; his love for both sent him to law school.

AIC - Executive Director - Mark Lerman
In 1995 Mark formed Artists International Collective to help discover and promote new artist.  Mark had previously worked for Sony BMG Music Entertainment as a talent scout. In forming AIC he was hoping to reach out to more artist and sign more unproven talent.  AIC spends most of the revenues from new bands are spent on promotion and traditional marketing.  AIC has little to no web presence, but encourages band to reach out to their fans through MySpace.  AIC is worried about the internet killing new bands and opposed to anyone free riding off their hard work.  AIC takes an exclusive license in their artist sound recordings and then grants distribution rights to online music retailers.  AIC also engages in contracts to have CD's printed and distributed throughout the US.

Lawyer for AIC - Jocelin Markus
Josie is went to law school at NYU in New York and graduated in 1980.  After law school she joined the firm of Howard & Hughes.  She has worked with AIC since their founding in 1995. Her work includes licensing and contract writing for online distribution.  This is her first litigation case with AIC although she has some experience in other copyright cases. Her musical tastes include blues and easy listening.

Susan Haskel - AKA PunkGrrrl - Defendant
Susan Haskel, age 20, is a sophomore in chemistry at the University of Washington and grew up in the Seattle area.  She went to high school at Garfield High School on first hill.  She writes a moderately popular music blog, "Dance Dance Evolution by PunkGrrrl," which she started as a junior in high school.  In her blog, she reviews indy, emo, trance, hip hop, and punk music. The main audience for her blog was her friends at first, but over the years her posts have started to appear on popular search engines or be quoted by other bloggers.  Susan posts to the blog a music review each week, she also occasionally posts concert reviews or local northwest music events.  Each week she chooses two songs to review and raves about one while ranting about the other. The blog has been in operation since early 2003 and has been steadily growing in popularity.  Susan makes the blog available to the public for free, but does have Google Adwords on the site.  Susan's cost to host the blog is less than $150 a year.  The text ads bring in less than $10 per month.  The blog also has a "wish list" where fans can anonymously purchase music merchandise for Susan.  Fans of her website have purchased two official band T-Shirts and three official band posters for her over the past 2 years. 

Lawyer for Susan Haskel - Michael Howard
Mike is a Seattle area Attorney from Lane & Wright.  He graduated from Gonzaga Law in 1991 and has been doing copyright litigation for the last 15 years.  He has taken this case pro bono as part of his volunteer work with Washington Lawyers for the Arts and the Electronic Frontier Foundation.  He believes that Ms. Haskel and her blog are protected speech and that her right to criticize works deserves protection under the law.  Mike is also a local jazz musician and plays occasionally at cafes and pubs with some of his friends from law school. 

Lawyer for Susan Haskel -  Christine Matsu
Christine is an associate law professor University of Washington where she heads a free speech clinic.  Before joining UW she was a staff attorney specializing in free speech at The Electronic Frontier Foundation (EFF). At the EFF, Christine litigated Internet-related free speech cases, including First Amendment challenges to the Digital Millennium Copyright Act. Christine received her J.D. in 2000 from the Tulane University in New Orleans, and received her undergraduate degree from the University of Michigan. 

Bailiff - Officer of the Court

The Bailiff is the peace officer providing court security. Bailiffs maintain order in courtroom during trial.  Other duties include: Checking courtroom for security and cleanliness. Assures availability of supplies for use of judge. Enforcing courtroom rules of behavior and warning persons not to disturb court procedure. The bailiff also announces entrance of Judge. 

Private Investigator - Jane Radcliffe - Wittiness for the Plaintiff
Jane is an associate at the PI firm Media Big Brother(MBB). MBB specializes in finding things online whether it be long lost friends or improprieties by your significant others.  The firm has customized online search tools that look for keywords or images and alert investigators if there are matches that may relate to open cases.  The firm's tag line is "finding needles in the haystack of the internet."

Jane became involved with AIC in 2006 when they hired the firm to find and alert them of unauthorized copies of copyrighted work.  Jane was alerted of the lyrics and song posting on the PunkGrrl blog on June 18 by their search software.  Jane investigated the website and downloaded a copy of "Twiggy" from the blog entry on the website.  She also took a screenshot of the website on the day she was investigating it (Exhibit A).

Expert witness - David Jacob - Economist
David is an economics professor at University of Washington.  He has been studying economic trends on and offline for  10 years.  He specializes competition between online and offline goods.  David wrote a peer reviewed paper, Is P2P killing the CD?,  analyzing the music industry's CD sales and online file sharing. It was published in the Harvard Business Journal in 2007. His result found a negative correlation between the amount of music sold as CDs and the amount of music shared online in peer to peer networks.  David also found that during the same period, online sales of music grew regardless of file sharing trends.

Jury - 9-12 members of the jury

4.
Exhibit of Plaintiff’s Blog - http://www.freedomforip.org/fli/?p=8 
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5.
Jury Instructions

JURY INSTRUCTIONS – COPYRIGHT INFRINGEMENT
Anyone who copies original elements (parts) of a copyrighted work during the term (during the time copyright protection in place) of the copyright without the owner’s permission infringes the copyright.

For the plaintiff’s copyright infringement claim, the plaintiff must prove (has the burden of proving) both of the following by a preponderance of the evidence (more likely than not or 50% or more):


1. 
The plaintiff is the owner of a valid copyright; and

2. 
The defendant copied original elements from the copyrighted work.

If you find that the plaintiff has proved both of these elements, your verdict should be for the plaintiff. 

If, on the other hand, the plaintiff has failed to prove either of these elements, your verdict should be for the defendant. 

JURY INSTRUCTIONS –FAIR USE AFFIRMATIVE DEFENSE

1. A person that is not the owner of a copyrighted work may use the work in a reasonable way without the permission of the copyright owner if the use is beneficial to the public or advances the public interest. 

2. This kind of use is called Fair Use (Fair Use Doctrine) 

3. An owner of a copyright cannot stop or prevent others from making a fair use of the owner’s copyrighted work. 

A defendant can present a defense (affirmative defense) that the defendant made fair use of the copyrighted/protected work for the purpose of: 

1. Criticism of the work

2. Commenting on the work

3. News reporting the work 

4. Teaching the work/educational purpose

5. Using the work for purposes of scholarship—a report 

6. Using the work for purposes of research

7. Other alleged purposes that may fall within fair use. 

The defendant has the burden of showing or proving this defense by a preponderance of the evidence (more likely than not or 50% or more). In determining whether use of the work was fair, you should consider the following factors:

1. The purpose and character of the use—whether the use is for commercial purposes (making money) or is for nonprofit educational purposes (for example, teaching, scholarship, or research);

2. Nature or purpose of the copyrighted work; 

3. Was the amount of the work used substantial in relation to the copyrighted work as a whole;

4. The effect of the use on the potential market or the value of the copyrighted work; and

5. Can present other contributing factors that tends to demonstrate fair use

If you find that the defendant proved by a preponderance of the evidence that the defendant made a fair use of the plaintiff’s work, your verdict should be for the defendant.
6.
Script 

Opening Statement Attorney for Front Street Girls

1. History of Copyright: Copyright was created to reward people for their artistic contributions to society.  Exclusive rights are given to authors so that they can make a reasonable living off their work. 

2. The Front Street Girls are a typical artist that would not have the funds to create works if it was not for copyright.

3. The heart of their work was taken, the best and most popular lines, without permission.

4. There was no need for Ms. Haskell to post the lyrics on her website; her point could have been made without them.

5. Plea to uphold the rights of small artist.

Opening Statement Attorney for AIC

1. History of AIC: Mark Lerman formed Artists International Collective in 1995 to help discover and promote new artist.  Mark had previously worked for Sony BMG Music Entertainment as a talent scout. In forming AIC, Mark hoped to reach out to more artists and sign more unproven talent.  

2. AIC spends a lot of money on marketing and promoting new bands.

3. Copyright, specifically the sale of CD's is how AIC pays its artist and for marketing and promotions

4. Posting the entire song kills demand for CD's and stops him from being able to pay artist

5. Plea for your help to ensure creativity is rewarded and protect the creation of new works.

Opening Statement Attorney for Susan Haskell

1. Paint a picture of Susan as a college student doing something she loves,

a. blogging as sharing with the community

b. music reviews as a service to her friends and music fans

c. personal blog not professional (she is not paid for the work)

2. Fair use is your First Amendment rights in the copyright act

a. She was just sharing honest opinions

b. The review would not have made sense without proper context

c. She owned the CD and honestly believed she had a right to use one track, out of 13, from the CD for criticism

3. Licensing was not an option

a. no one would grant a license for a negative review

b.  this suit is just punishment for a bad review

4. Plea for the jury to uphold her right to honestly blog and not allow copyright to be used as a tool to silence critics

Questions for Front Street Girls

Q. Please state you name:

Q. What is your profession?

Song writer, musician and student.

Q. When are you a student?

During the school year, I attend Cornell

Q. How long have you been writing songs?

Since I was a kid, being a musician has always been my dream.

Q. How many songs have you written?

Over 200, but only 25 have been published

Q. Are you paid for royalties for your songs?

Yes, from AIC on the sales of CD's and we make additional money licensing the lyrics for Karaoke

Q. Was Twiggy one of those songs (the song in this case)?

Yes

Q. When did you write Twiggy?

Early 2002, March I think.

Q. Did you retain the copyright to the song Twiggy?

Only in the lyrics.  After recording the song we signed over the rights in the sound recording to AIC.

Questions for AIC Executive

Q. Please state you name:

Mark Lerman

Q. What do you do for a living?

I own a small record label dedicated to new artists, Artist International Collective AIC

Q. Have you always run AIC?

No I use to work for Sony BMG Music Entertainment as a talent scout

Q. Why did you move from Sony and AIC?

I saw a need to help smaller artist that did not fit into Sony’s portfolio.  I founded 

Q. How does AIC rely on copyright to do business?

Sales of CD's is our primary revenue stream

Q. What has been happen to CD sales at AIC over the last few years?

CD sales have been dropping

Q. Why have CD sales been dropping? (may be objected to)

People have been stealing copies of our songs online

Q. Let's move on to the Front Street Girls

Q. When did you sign the Front Street Girls to AIC?

2004

Q. When you sign an artist what rights do you reserve?

AIC helps with recording and promotion cost in exchange of an exclusive license to the sound recording.

Q. What happens to the revenues generated from the sale those rights?

With each sale of a CD sale we give a % of the profits back to the artist.

Q. How many Albums have the Front Street Girls produced with AIC?

2

Q. Does one of those include the song Twiggy?

Yes

Q. Do you register the copyright of each artist who works with AIC?

Yes it is part of our standard operating procedure

Q. Did you register the song at issue in this case, Twiggy?

Yes

Thank you 

Questions for Private Investigator for AIC

Q. Please State you name:

Jane Radcliffe

Q. What is your profession?

I am an associate at the PI firm Media Big Brother. 

Q. How long have you been a PI?

6 years

Q. What type of PI work have you done?

I specialize in online investigations finding information

Q. How long have you been working with AIC?

Since Early 2006

Q. What type of work have you been doing for AIC?

AIC contracted for our company to find instance of people distributing there music catalogue without permission

Q. Did you find any instances of people distributing AIC's songs without permission?

Yes on June 18th I found the website DDEPunkGirl.org/blog/ with the song Twiggy posted along with some of the lyrics. 

Introduce exhibit A to the court

[Show the plaintiff Exhibit A]

Q. Is this familiar?

Yes it is the screen shot of the blog as I found it on the 18th

Q. Did you test the link link related to the song Twiggy?

Yes I tried and did successfully download a copy of the song from the website.

Thanks

Questions for Economist:

Q. Please State you name:

David Jacob

Q. What is your profession?

I am an economics professor at University of Washington.

Q. What is your Area of expertise?

Business models and their interactions with the Internet

Q. How long have you been studying this area?

10 years

Q. Have you done any work on music specifically?

Yes last year I wrote an empirically based paper on the evolution of the music industry in the online free distribution.

Q. What were your findings with regard to CD sales?

CD sales have been dropping consistently since people have started copying music online.

Cross examination questions for the economist

Q. Did your study look at other types of music sales besides cd's?

Yes I also looked at online sales and

Q. What happened to online sales of music over the last few years during the time that cd sales have been dropping?

Online sales have steady increased during the same period, although they are still a small portion of the market. 

Questions for Susan Haskell

Q. Please State you name: Susan Haskell

Q. what do you do for a living?

I am a college student

Q. How long have you blogged?

Q. Why do you blog?

I blog for my friends, to create a community online. Everyone I know blogs somewhere if it is not their own site is it MySpace or facebook.

Q. Do you make money blogging?

I have AdWords on the site; they make about $10 a month

Q. How much do you spend running the blog?

About $150 a year, a bit more then the ads make.

Q. What type of things do you post about in the blog?

Almost exclusively music.  I post weekly on songs I like and ones I hate.

Q. Do you remember what you posted on the June 16th?

Yes a review of 8 foot hammer's song Apparition which I loved and a review of Front Street Girls song Twiggy which I hated.

Q. What was in your post?

A review of my thoughts and one of the songs from the cd's

Q. Where did you get the cd's to post the songs?

In this case I had bought the Front Street Girls CD last year, I am not sure about the other.

Q. Do you always include songs or lyrics in your posts?

Not usually.

Q. Why did you add songs to this post?

I felt strongly about this post and thought that the songs, especially Twiggy, were needed to make my point.

Q. Did you think about asking permission to use the song twiggy or the lyrics?

I did not think there was a problem; I thought that licensing was just for commercial uses. 

Q. was this your only concern with licensing?

No, I also did not think that I needed permission to share my thoughts with my friends.

Optional Cross-Examination by Plaintiff of Defendant Susan Haskell

Closing Statement Attorney for Front Street Girls

The evidence showed that:

1. The Front Street Girls are just like all artists.  They create works like music and lyrics, and they own the exclusive rights as authors so they can make a reasonable living off their work. 

2. The Front Street Girls are not creating work for free.  

3. The heart of their work was taken, the best and most popular lines, without permission.

4. There was no need for Ms. Haskell to post the lyrics on her website; her point could have been made without them.  She infringed on the band’s copyright.

5. The band, Front Street Girls, deserves to be compensated for Defendant’s infringement.  Please uphold the rights of all artists and grant Front Street Girls their due compensation by awarding them damages and finding the defendant liable for infringement.

Closing Statement Attorney for AIC

The evidence showed that:

1. AIC owns the copyright in the sound recording to Twiggy.  AIC has the exclusive right to make money from the sales of Twiggy.

2. Defendant Susan Haskell infringed AIC’s copyright by posting the song for free on her website.   

3. Posting the entire song kills demand for CD's and prevents AIC from benefiting from its rights, and paying its artists, like Front Street Girls. 

4. AIC has been damaged because it spends a lot of money on marketing and promoting new bands.

5. Please find in favor of the plaintiff AIC that the defendant infringed the copyright to the sound recording of Twiggy by posting it for free and help ensure creativity is rewarded and protected. 

Closing Statement Attorney for Defendant Susan Haskell 

The evidence showed that:

1. Susan Haskell is just a college student doing something she loves: blogging to connect with a community and writing music reviews for her friends and music fans

2. She doesn’t get paid to do this.  It’s not a job.  It’s all personal, for fun.  

3. Susan’s use of the lyrics and the song was Fair Use under the First Amendment.  She was just sharing honest opinions.   She owned the CD and honestly believed she had a right to use one track, out of 13.

4. This lawsuit is just punishment for a bad review.  No one would grant a license for a negative review.  

5. Please find in favor of the defense and uphold her right to freely and honestly blog and not allow copyright to be used as a tool to silence critics.

7.
Glossary of Key Terms

Civil Trial - A civil trial is held to settle a dispute between private parties. Civil are different from criminal trials, which are brought by the government against a person accused of a crime.

Copyright - is the exclusive legal right to reproduce, publish, sell, or distribute a piece of art (i.e. a literary, musical, or artistic work). Copyright grants the owners of   

© - the letter C inside a circle - is symbol representing copyright notice, the abbreviation "Copr.", or the word "Copyright" can also be used for notice. The proper copyright notice for sound recordings of musical or other audio works is a sound recording copyright symbol (℗, the letter P inside a circle).

Defendant - is any party who is required to answer the complaint of a plaintiff or pursuer before a court, or any party who has been formally charged or accused of violating a criminal statute

Exhibit - A document or thing introduced as evidence in court

Fair Use - is a doctrine that allows some uses of copyrighted material without requiring permission from the rights holders, such as use for criticism, scholarship or review. Fair use is codified in the copyright act under Section 107 and uses a four-factor balancing test to determine if a use is allowed.  Fair use is viewed the First Amendment built into the copyright act.

Foundation - in evidence law foundation refers to the introductory evidence necessary to establish the admissibility of other evidence.

Injunction - is a court order where a party is required to do or to refrain from doing something.

Infringement - Copyright infringement is the unauthorized use of a copyrighted work, in a way that violates one of the copyright owner's exclusive rights, such as the right to reproduce or perform the copyrighted work, or to make derivative works.

Intellectual Property (IP) - refers to copyrights, patents, trademarks, and the trade secret.

License - to license means to give permission.  Licenses are be granted by a party ("licensor") to another party ("licensee") as an element of an agreement between those parties. Another way to view a license is as "a promise (by the licensor) not to sue (the licensee). Licenses are used in copyright and patent to allow others to use a work or invention without fear of a lawsuit.

Plaintiff - is the party who initiates a lawsuit. The plaintiff seeks a legal remedy, and if successful, the court will issue judgment in favor of the plaintiff and make the appropriate court order for damages or an injunction.

Statutory damages - are pre-established damages for cases where calculating a correct sum is deemed difficult. Statutory damages range between $750 and $30,000 per work. Plaintiffs who can show willful infringement may be entitled to damages up to $150,000 per work. Defendants who can show that they were "not aware and had no reason to believe" they were infringing copyright may have the damages reduced to $200 per work. 
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